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OF CONTROL IN A GROUP OF COMPANIES

ABSTRACT | OZET

This article’s main goal is to examine the liability regime under Turkish law
that results from the wrongful exercise of control and to lay out the com-
pensation claims that the groups whose interests are harmed by the share-
holding constitute against the controlling company and its executives.

Makalenin temel amaci; Tiirk hukukunda hakimiyetin hukuka aykir1 kulla-
nilmasindan dogan sorumluluk rejimini incelemek ve ortaklik dolayisiyla
menfaati ihlal edilen gruplarin hakim sirkete ve yoneticilerine karsi one sii-
rebilecek oldugu tazminat taleplerini ortaya koymaktir.
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I.INTRODUCTION

Although there is no definition of a group of
companies in the TCC, based on some pro-
visions of the TCC, it can be said that a group
of companies is a legal structure consisting
of at least two companies, one of which is a
dominant company and the other is a sub-
sidiary company, and between which there
is a relationship of dominance’. The coming
together of companies in different ways in
order to establish an economic union with
each other has brought the relationship be-
tween the parent company and the subsid-
iary company to the agenda, and this situa-
tion hasraised the concern that the interests
of the subsidiary company will take a back
seat to the parent company.

The regulations regarding the group of
companies are basically shaped around
the concept of dominance. In order for the
business to achieve its economic goals, the
TCC's existing system permits the exercise of
dominance through certain channels, such
as equalization, but certain limitations are in-
troduced in order to protect the interests of
the subsidiary company against the interests
of the group.

In this article, firstly, the concept of domi-
nance, which is the central concept of the

I. GiRiS

TTK'da sirketler topluluguna iliskin bir tanim
bulunmamakla birlikte, bazi TTK hukumle-
rinden hareketle; birisi hakim, digeri bagl
en az iki ortakliktan olusan ve aralarinda ha-
kimiyet iligkisi bulunan sirketlere iliskin hu-
kuki bir yapi oldugu séylenebilir'. Birbiriyle
ekonomik birlik kurmak amaciyla sirketlerin
farkli sekillerde bir araya gelmesi, hakim sir-
ket-bagli sirket iligkisini gindeme getirmis,
bu durum ise bagli sirketin menfaatinin ha-
kim sirket karsisinda geri planda kalmasi en-
disesini ortaya ¢ikarmistir.

Sirketler topluluguna iliskin duzenlemeler
temelde, hakimiyet kavrami etrafinda sekil-
lenmektedir. TTK'da sirketler topluluguna
iliskin 6ngorulen mevcut rejimde ortakligin
ekonomik amaclarini gerceklestirebilmesi
icin denklestirme gibi birtakim vasitalarla
hakimiyetin kullanilabilmesine izin verilmis,
ancak bazi sinirlamalar getirilerek bagli sirket
menfaatlerinin topluluk menfaati kargisinda
korunmasi amaclanmigtir.

Bu makalede ilk olarak, sirketler toplulugu-
nun tanimive unsurlar dogrultusunda toplu-
lugun merkez kavrami olan hakimiyet kavra-
mi Gzerinde durulacak, ardindan hakimiyetin
hukuka aykirr kullanilmasi ve bundan dogan
kaybin denklestirilmesi kavramlari tartisila-
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group of companies, will be discussed in
line with the definition and elements of the
group of companies, and then the concepts
of unlawful exercise of dominance and com-
pensation for the loss arising therefrom will
be discussed. In the following part of the ar-
ticle, the compensation claims arising from
the abuse of dominance by not compensat-
ing the loss arising from the direction and
instruction, and the compensation claim
that may be asserted in the liability arising
from the damages caused by the structural
decisions taken in the subsidiary compa-
ny will be examined under three separate
headings.

I1. CORPORATE GROUP

A. Definition and Elements of
a Group of Companies

Although there is no definition of a group of
companies in the Turkish legislation, based
on Article 195 of the TCC, a group of compa-
nies may be defined as a group of companies
that are directly or indirectly affiliated with the
parent company. Although there are many
definitions in the doctrine, the common point
of these definitions is that they are based on
the management of the parent and subsidi-
ary companies in line with a certain policy2

caktir. Makalenin devaminda ise, hakim sir-
ket karsisinda yer alan menfaat gruplarinin
One surebilecek olduklar taleplerden, yon-
lendirme ve talimattan kaynaklanan kaybin
denklestirilmemesi suretiyle hakimiyetin
kotuye kullanilmasindan dogan tazminat ta-
lepleri ve bagli sirkette yapisal kararlar alin-
masi sebebiyle meydana gelen zararlardan
dogan sorumlulukta ileri surtlebilecek olan
tazminat talebi U¢ ayri baslik altinda incele-
necektir.

Il. $IRKETLER TOPLULUGU

A. Sirketler Toplulugunun
Tanimi ve Unsurlari

Sirketler toplulugunun Turk mevzuatinda
tanimiyapilmamakla birlikte, TTKm. 195'ten
hareketle sirketler toplulugu, hakim sirkete
dogrudan ve dolayli olarak bagli olan sirket-
lerin olusturdugu topluluk seklinde tanim-
lanabilir. Doktrinde bircok tanim yapilmis
olmakla birlikte, hakim ve bagli sirketlerin be-
lirli bir politika dogrultusunda yonetilmesinin
esas alinmasi bu tanimlarin ortak noktasidir®.
Turk hukukunda, sirketler toplulugunun tu-
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Under Turkish law, although it is accepted
that a group of companies does not have a
legal personality?, it does not have organs in-
dependent from its constituent companies
and does not have a separate management
organization.

In order for the group of company’s pro-
visions to be applicable, the elements set
forth in the TCC must be present. In order
to clarify this issue, it is necessary to first de-
fine the concepts of dominant company and
subsidiary company. A subsidiary company
is a commercial company that is directly or
indirectly dominated by one of the methods
set forth in Article 195/1 of the TCC, while a
controlling company is a company that dom-
inates another company.

Regarding the elements of a group of compa-
nies, some authors accept the classification
of formal and functional elements. Accord-
ingly, the formal elements are the actors and
number of the group of companies. For the
formation of a group of companies, it is ac-
cepted that there must be a dominant com-
mercial company and at least two commer-
cial companies that are directly or indirectly
affiliated to it. As a functional element, the
element of dominance is accepted, and due
to the importance of this concept, it should
be analyzed under a separate heading.

B. Unlawful Exercise of Domi-
nance and Loss Equalization

1. Control, the Concept of Unlaw-

zel kisiligi olmadigi® kabul edilmekle birlikte,
kendisini olusturan sirketlerden bagimsiz
organlari ve ayri bir ydnetim tegkilati yoktur.

Sirketler toplulugu hukumlerinin uygula-
nabilmesi icin TTK'da yer alan unsurlarin
mevcut olmasi gerekmektedir. Bu hususun
acikliga kavusturulmasiicin 6ncelikle, hakim
sirket ve bagli sirket kavramlarinin tanimlan-
masini gerektirmektedir. Bagli sirket, TTK m.
195/1'de yer alan yontemlerden biriyle Gze-
rinde dogrudan veya dolayli olarak hakimiyet
kurulan ticaret sirketi, hakim sirket ise; diger
sirketi hakimiyeti altinda tutan sirketi ifade
etmektedir.

Sirketler toplulugunun unsurlari konusun-
da ise bazi yazarlarca sekli ve islevsel unsur
siniflandirilmasi kabul edilmektedir. Buna
gore sekli unsurlar, sirketler toplulugunun
aktorleri ve sayisidir. Toplulugun olusmasi
icin, hakim konumda olan bir ticaret sirketi
ile birlikte ona dogrudan veya dolayli olarak
bagli bulunan en az iki ticaret sirketinin bu-
lunmasi gerektigi kabul edilmektedir. islev-
sel unsur olarak ise, hakimiyet unsuru kabul
edilmis olup bu kavramin ihtiva ettigi 6nem
sebebiyle ayri bir baslik altinda incelenmesi
gerekmektedir.

B. Hakimiyetin Hukuka Aykiri
Kullanilmasi ve Kaybin Denk-
lestirilmesi

1. Hakimiyet, Hakimiyeti Huku-

ful Exercise of Control and the
Liability Regime Under the TCC

The concept of control, which is the most
fundamental element of the group of com-
panies, means that the controlling company
may intervene in the subsidiary company
through the methods stipulated in the law.
This situation, on the other hand, poses the
danger of unlawful exercise of control and
the controlling company’s influence over its
subsidiaries. For this reason, the TCC impos-
es limitations on the exercise of dominance
and provides for a special liability regime
based on the unlawful exercise of control.

The liability arising from the unlawful exer-
cise of control has been positively regulat-

ka Aykiri Kullanma Kavrami ve
TTK'da Ongériilen Sorumluluk

Rejimi

Sirketler toplulugunun en temel unsuru olan
hakimiyet kavrami, hakim sirketin kanunda
ongorulen yontemler araciigiyla bagli sirke-
te mudahalede bulunabilmesi anlamina gel-
mektedir. Bu durum ise, hakimiyetin hukuka
aykiri kullanilabilmesi ve hakim sirketin bagli
sirketleri etkisi altina alabilmesi tehlikesini do-
gurmaktadir. Bu sebeple TTK'da hakimiyetin
kullanimina sinirlamalar getirilmis ve hakimi-
yetin hukuka aykir kullanimini esas alan 6zel
bir sorumluluk rejimi 6ngoéralmustar.

Hakimiyetin hukuka aykiri kullanilmasindan
dogan sorumluluk, TTK m. 202 ile pozitif bir
duzenlemeye kavusturulmustur. Dolayisiyla
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ed under Article 202 of the TCC. Therefore,
situations that exceed the scope of this pro-
vision will constitute unlawfulness. Art. 195
of the TCC regulates the manner in which
control may be established, and Art. 202 of
the TCC prohibits the unlawful exercise of
control. In terms of the consequences of the
unlawful exercise of control, the TCC intro-
duces a regulation based on the intensity of
the participation in terms of the consequenc-
es of the unlawful exercise of control, adopts
adistinction between partial control and full
control, and allows the controlling compa-
ny to exercise its control in parallel with the
intensity of the control. In light of this regu-
lation, in the case of complete control, the
instructions of the controlling company that
cause losses are permitted, provided that
they do not render the subsidiary company
insolvent. In the case of partial control, the
unlawful exercise of such control is prohib-
ited in principle.

Article 202 of the TCC regulates unlawful-
ness in two categories. Art. 202/1 of the
TCC regulates the intervention of the parent
company in the management of the sub-
sidiary company, and Art. 202/2 of the TCC
regulates the important decisions taken by
the general assembly of the subsidiary com-
pany, which are not clearly justified for the
subsidiary company. The situations regu-
lated under both Art. 202/1 and Art. 202/2
do not directly constitute a violation of law.
The failure of the members of the subsidiary
company’s board of directors to act with due
care while following the parent company’s
instructions and the failure to make up for
this loss by causing a loss to the subsidiary
company are the elements that make the sit-
uations listed under Art. 202/1 of the TCC il-
legal. The situations listed in Art. 202/2 of the
TCC are not directly unlawful. However, in
the event that the controlling company actu-
ally exercises its dominance in taking these
decisions and there is no justifiable reason
for the subsidiary company to take such a
decision, unlawful exercise of dominance
will be in question.

2.Loss and Loss Compensation

Under Turkish law, as a rule, the controlling
company may not exercise itsdominancein
such a way as to cause loss to the subsidi-
ary company; however, in the event that the
subsidiary company suffers a loss, liability
will not arise immediately“. Article 202 of
the TCC stipulates that the parent company

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

bu hukmuan kapsamini asan haller hukuka ay-
kirnlik olusturacaktir. TTKm. 195 ile hakimiye-
tin ne sekilde tesis edilebilecedi duzenlenmis
olup TTK m. 202'de ise, hakimiyetin hukuka
aykir kullanilmasi yasaklanmistir. TTK'de
hakimiyetin hukuka aykiri kullanilmasinin
sonugclar bakimindan igtirakin yogunlugunu
esas alan bir duzenleme getirilerek, kismi ha-
kimiyet ve tam hakimiyet seklinde bir ayrim
benimsenmis; hakimiyetin yogunluguna pa-
ralel olarak hakim sirkete hakimiyetini uygu-
lama imkani taninmistir. Bu duzenleme i1sigin-
da, tam hakimiyet durumunda hakim sirketin
kayip dogurucu nitelikteki talimatlarina, bagli
sirketi borca batik hale getirmemesi sartiyla
izin verilmistir. Kismi hakimiyet durumunda
ise, hakimiyetin hukuka aykiri olarak kullanil-
masi kural olarak yasaklanmigtir.

TTK m. 202'de hukuka aykirilik iki katego-
ride ele ainmistir. TTK m. 202/1'de, hakim
sirketin bagli sirket ydonetimine mudahalesi
duzenlenmis, m. 202/2'de ise bagl sirket
genel kurulunca alinan, bagli sirket bakimin-
dan agikga hakli bir sebebi olmayan 6nemli
nitelikteki kararlar duzenlenmistir. Gerek
m. 202/1 gerekse m. 202/2'de duzenlenen
haller, dogrudan hukuka aykinlik tegkil et-
memektedir. TTK m. 202/1'de sayilan halleri
hukuka aykiri hale getiren unsurlara bakil-
diginda, hakim sirket tarafindan verilmis ta-
limat dogrultusunda hareket edilirken bagli
sirket yonetim kurulu Uyelerinin 6zen borcu-
na uygun hareket etmemesi ve s6z konusu
hareketin bagli sirkette bir kayip meydana
getirilerek bu kaybin denklestirilmemesi yer
almaktadir. TTK m. 202/2'de sayilan haller
de dogrudan hukuka aykiri degildir. Ancak
bu kararlarin alinmasinda hakim sirketinin
hakimiyetini fillen kullanmasi ve bagli sirket
bakimindan bu yonde bir karar alinmasinin
hicbir hakli sebebi bulunmamasi durumun-
da, hakimiyetin hukuka aykiri kullanilmasi
s0z konusu olacaktir.

2. Kayip ve Kaybin Denklestiril-
mesi

Turk hukukunda kural olarak hakim sirket
tarafindan hakimiyet, bagli sirketi kayba ug-
ratacak sekilde kullanilamamaktadir; ancak
bagli sirketin kayba ugramasi durumunda
sorumluluk hemen dogmayacaktir’. TTK m.
202'de, hakim sirketin bagli sirkette neden ol-
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shall not be liable for the unlawful exercise
of dominance if it compensates for the loss
caused to the subsidiary company until
the end of that activity year. According to
the doctrine that accepts equalization as a
ground for compliance with the law, equal-
ization renders the acts and transactions in
question unlawful®. According to the con-
trary view, unlawfulness arises with the re-
alization of the loss-causing direction®. For
this reason, equalization does not render
the act or transaction in question unlawful,
but eliminates the liability arising from the
unlawful exercise of control.

Inthe TCC, equalization is only allowed if the
subsidiary company suffers a loss as a result
of an objective that serves the community’s
interests and the loss is measurable’. It is
not possible to benefit from the possibility
of equalization for an act or transaction that
benefits third parties®.

I1l. COMPENSATION
CLAIMS IN CASE OF UN-
LAWFUL EXERCISE OF
AUTHORITY

A. General

The ultimate aim of the legal regulations on
the group of companies is to prevent the
unlawful exercise of the dominant compa-
ny’s control over the subsidiary company. It
is important to determine who will be liable
in this case, the nature of the responsibility,

dugu kaybi o faaliyet yili sonuna kadar denk-
lestirmesi durumunda hakimiyetin hukuka
aykirt kullanimi sebebiyle sorumlu olmaya-
cagi ongorulmustar. Doktrinde denklestir-
meyi hukuka uygunluk sebebi olarak kabul
eden goruse gore denklestirme, s6z konusu
eylem ve islemleri hukuka aykirn olmaktan
citkarmaktadir®. Aksi goruse gore ise, huku-
ka aykinlik kayip dogurucu yonlendirmenin
gerceklesmesi ile dogmaktadiré. Bu sebeple
denklestirme, s6z konusu eylem ya da iglemi
hukuka aykir olmaktan ¢ikarmamakta ancak
hakimiyetin hukuka aykiri kullanilmasindan
dogan sorumlulugu ortadan kaldirmaktadir.

TTK'da denklestirmeye, sadece bagli sirketin
topluluk menfaatini gézeten bir amag sonu-
cunda kayba ugratilmasi ve kaybin 6lculebilir
olmasi sartiyla izin verilmektedir’. Ugtncu ki-
silerin yararini gézeten bir eylem ve islemigin
denklestirme imkanindan yararlanilabilmesi
ise mumkun degildirs.

I11. HAKIMIiYETIN HUKU-
KA AYKIRI KULLANILMA-
SI DURUMUNDA TAZMi-
NAT TALEPLERI

A. Genel

Sirketler toplulugu hakkinda yapilmis olan
kanuni duzenlemeler ile nihai olarak amac-
lanan, hakim sirketin bagli sirket Uzerindeki
hakimiyetini hukuka aykiri kullanmasinin
engellenmesidir. Hakimiyetin hukuka ayki-
n kullanilmasi halinde, bu durumun kimler
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its guiding principles, and who may assert
the claims arising from the responsibility in
the event that the dominance is taken ad-
vantage of unlawfully.

B. Claim for Compensation of
Company Damage that may
be asserted in Partial Domi-
hance Pursuant to Art. 202/1
TCC

1. Liability for Failure to Equalize

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

acisindan sorumluluk doguracagi, sorum-
lulugun niteligi, esaslan ve sorumluluktan
dogan talep haklarinin kimler tarafindan ne
sekilde ileri surulebileceginin belirlenmesi
gerekmektedir.

B. TTK m. 202/1 Uyarinca Kis-
mi Hakimiyette ileri Suriile-
bilecek Olan Sirket Zararinin
Tazmini Talebi

1. Kismi Hakimiyette Kaybin

Losses in Partial Control

Article 202/1 of the TCC stipulates that a le-
gal entity or undertaking shall be held liable
for the damages caused by the direction of
another legal entity and shall indemnify such
damages. Different opinions have been put
forward in the doctrine regarding the nature
of the liability arising from Art. 202/1 TCC.

According to the German doctrine, the li-
ability of the controlling company and its
legal representatives is a consequential lia-
bility that does not require fault, is based on
non-compensation and arises from direc-
tion®. According to this view, the controlling
company and the board of directors of the
controlling company are not organs of the
subsidiary company and are not authorized
to give instructions. This view is criticized
on the basis that it is not necessary to have
a formal organ title in order to be subject to
organ liability.

Another view advocated in the German doc-
trine is that the legal relationship between
the controlling company and its subsidiaries
is a legal relationship arising from the law
and has unique characteristics'. The reason
why the liability of the controlling company
regulated under Art. 202/1 TCC is based on
the principle of a performance-based debt
relationship is that the controlling company
and its subsidiaries are not in the position of
any third party and there is a transactional
contact between them that creates a special
bond™.

According to the view of organ liability ad-
vocated in German law, in the event that the
controlling company interferes with the man-
agement of the subsidiary company by giv-
ing directions, it is argued that the directors of

Denklestirilmemesinden Dogan
Sorumluluk

TTK m. 202/1"de bir tuzel kisi veya tesebbu-
suin, baska bir tuzel kisiyi yonlendirmesi sure-
tiyle verdigi zararlardan sorumlu tutularak bu
zararl tazmin etmesi 6ngorulmektedir. TTKm.
202/1"den kaynaklanan sorumlulugun nite-
ligi hakkinda doktrinde farkli gorusler 6ne
suralmustar.

Alman doktrininde sorumlulugun niteliginin
haksiz fiil oldugunu savunan goruse gore
hakim sirket ve kanuni temsilcilerinin sorum-
lulugu, kusur aranmayan, denklestirmenin
yapilmamasina dayanan ve yénlendirmeden
kaynaklanan bir netice sorumlulugudur®. Bu
goruse gore hakim sirket ve hakim sirket yo-
netim kurulu, bagli sirketin bir organi degildir
ve talimat verme yetkisi de yoktur. Bu gorus,
organ sorumluluguna tabi tutulmak icin mut-
laka sekli organ sifatina sahip olmanin gerekli
olmamasi temelinde elestirilmektedir.

Alman doktrininde savunulan bir diger gorus
ise, hakim sirket ve bagli sirket arasindaki hu-
kuki iliskinin kanundan dogan ve kendine
6zgu nitelikleri olan bir hukuki iliski oldugu-
dur™. Hakim sirketin TTK m. 202/1'de du-
zenlenen sorumlulugunun edime bagli bor¢
iliskisi esasina dayandirilma sebebi, hakim
sirket ve bagli sirketlerin herhangi bir agun-
cu kisi konumunda olmamalari ve aralarinda
6zel bir bag doguran islemsel temasin var
olmasidir™.

Alman hukukunda savunulmakta olan or-
gansal sorumluluk gérusune gore ise; hakim
sirketin yonlendirmelerde bulunarak bagli
sirketin yonetimine mudahale etmesi duru-
munda, hakim sirket yoneticilerinin, bagli
sirket yoneticilerinin tabi oldugu hukuki
sorumluluga tabi olmasi gerektigi savunul-
maktadir'2. Tark hukukunda hakim goéruse

MAKALELER

DiPNOT

5 Gul Okutan Nilsson, Sirketler
Toplulugu, 1. Baski, istanbul 2009,
s. 281.

6 irfan Akin, Sirketler Toplulugu
Sorumluluk Hukuku, 1. Baski, Ankara
2014, s. 280

7 Turk Ticaret Kanunu (TTK) m.202.

8 Ozcanli, s.252'den naklen, Emme-
rich, Habersack, Munih 2021.

9 Ozcanli, s.317'den naklen, Emme-
rich, Habersack, Munih 2021.

10 Ozcanli, s.317'den naklen, Wim-
mer Leonhardt, Saarland 2004.

11 Okutan Nilsson, s. 324.

12 Ozcanly, s. 317°den naklen, Alt-
meppen, Munih 2010.

2024 WINTER



ARTICLES

PART 2

FOOTNOTE

12 Ozcanl, p. 317 cited in Altmep-

pen, Munich 2010.

13 Ozcanl, p. 329.

14 Ozcanl, p. 132 cited in Emmerich,

Habersack, Munich 2021, p. 24.

15 Ozcanli, p. 132 cited in Altmep-

pen, Munich 2010, p. 154.
16 Okutan Nilsson, p. 381.

17 Ozcanl, p. 368.

GS| ARTICLETTER

ACTION FOR DAMAGES IN CASE OF UNLAWFUL EXERCISE

OF CONTROL IN A GROUP OF COMPANIES

the controlling company should be subject
to the same legal liability as the directors of
the subsidiary company'. According to the
prevailing view in Turkish law, although the
controlling company is not a formal organ
of the group of companies, the controlling
company or the controlling shareholder of
the subsidiary company exercises the pow-
er to instruct and direct, which are powers
inherent to an organ. For this reason, it is
accepted that the liability stipulated under
Art. 202/1 TCC is an organ liability based on
fault arising from the management of another
company in breach of the duty of care™.

The first element of the liability arising from
the failure to compensate the loss is the un-
lawful exercise of dominance. Under Art.
202/1 of the TCC, the circumstances under
which the exercise of dominance may be
considered unlawful are listed as transac-
tions that may cause a decrease in the as-
sets of the subsidiary company, prevent the
increase of its assets, reduce profitability, and
put its assets at risk. This provision is not ex-
haustive, and the legislator has accepted any
loss of the subsidiary company as an unlaw-
ful act. Pursuant to Article 202/1 of the TCC,
the controlling company is also obliged to
prevent the loss from occurring. Therefore,
it is also possible for the parent company to
cause unlawfulness through its negligent
acts.

Another contentious issue in the doctrine is
whether the controlling company and the
controlling company’s board of directors
should specify whether the direction will
harm the subsidiary in order for the con-
trolling company and its board of directors’
responsibility to potentially arise in accor-
dance with TCC Article 202/1. According
to the prevailing view, fault is not a prereq-
uisite for liability to arise; what is important
is whether the action requested from the
parent company is understood by the sub-
sidiary company as a direction™. According
to the contrary view, the main determinant of
the fault of the controlling company and the
members of the board of directors of the con-
trolling company is whether they breached
the duty of care and loyalty imposed on them
by law in the performance of their duties™.
By accepting that the liability arising from the
failure to compensate for the loss arising from
the direction and instruction is organ liability,
it must be accepted that the members of the
board of directors of the controlling compa-
ny must be at fault in order to be held liable.

gore, her ne kadar hakim sirket sirketler top-
lulugunun sekli bir organi olmasa da hakim
sirket ya da bagli sirketin hakim pay sahibi,
organa 6zgu olan yetkilerden talimat verme
ve yonlendirme yetkisini kullanmaktadir. Bu
sebeple TTK m. 202/1 ile 6ngorulen sorum-
lulugun, baska bir sirketin 6zen yukumune
aykiri sekilde yonetilmesinden kaynaklanan
ve kusura dayanan bir organ sorumlulugu
oldugu kabul edilmektedir.

Kaybin denklestirilmemesinden dogan so-
rumlulugun unsurlarindan ilki, hakimiyetin
hukuka aykiri olarak kullanilmasidir. Hakimi-
yetin hangi hallerde hukuka aykiri olarak ni-
telendirilebilecegi TTKm. 202/1'de bagli sir-
ketin malvarliginda bir azalmaya sebebiyet
verecek, malvarliginin artmasini 6nleyecek,
karliligi azaltacak, malvarligini riske soka-
cak turden islemler seklinde sayilmistir. Bu
duzenleme tahdidi olmayip kanun koyucu,
bagli sirketin herhangi bir kayba ugratilmasi
durumunu hukuka aykirilik olarak kabul et-
migtir. Hakim sirkete, TTKm. 202/1 ile kaybin
dogmasinin 6ntine ge¢mesi de bir sorum-
luluk olarak yuklenmistir. Dolayisiyla hakim
sirketin ihmali hareketleri ile de hukuka ay-
kinliga sebebiyet verebilmesi mamkundar.

Doktrinde tartismali olan bir diger husus ise,
hakim sirket ve onun yonetim kurulunun TTK
m. 202/1 anlaminda sorumlulugunun doga-
bilmesi icin yonlendirmenin bagli sirket nez-
dinde zarara yol agip agmayacaginin hakim
sirket ve hakim sirket yonetim kurulunca 6n-
gorulmesinin gerekip gerekmedigi meselesi-
dir. Hakim goruse gore, sorumlulugun dog-
masi i¢in kusur sart degildir, asil Gnemli olan
hakim sirketten gelen ve gerceklestirilmesi
talep edilen eylemin bagli sirket tarafindan
yonlendirme olarak anlasilip anlasilmadigi-
dir™. Aksi goruse gore ise, hakim sirket ve
hakim sirket yonetim kurulu tyelerinin kusu-
runun tespitinde asil belirleyici olan unsur,
gorevlerini yerine getirirken kanunen ken-
dilerine yuklenen 6zen ve sadakat borcuna
aykir hareket edip etmedikleridir™. Yonlen-
dirme ve talimattan dogan kaybin denklesti-
rilmemesinden dogan sorumlulugun organ
sorumlulugu oldugunu kabul etmekle, hakim
sirketin yonetim kurulu tyelerinin sorumlu-
luguna gidilebilmesi i¢in kusurlu olmalarinin
gerekecegi kabul edilmelidir.

TTK m. 202/1 anlaminda sorumluluk dogu-
ran unsurlardan bir digeri de, kaybin denkles-
tirilmemesi durumunda bagli sirketin zarara
ugratilmasidir. Zararin niteligi konusunda
doktrinde farkli gorusler 6ne surulmastur.

SIRKETLER TOPLULUGUNDA HAKIMIYETIN HUKUKA AYKIRI

Another element that gives rise to liability
within the meaning of Art. 202/1 TCC is the
loss incurred by the subsidiary company in
case the loss is not compensated. Different
opinions have been put forward in the doc-
trine regarding the nature of the damage.
The first of these is that the damage is in the
nature of indirect damage. It is clear from Art.
202/1-b of the TCC that each shareholder
may request compensation for the compa-
ny’s loss, and it is clear from Art. 555 of the
TCC—whichis to be applied with the explic-
it reference of Art. 202/1-e of the TCC—that
“the shareholders may request the compen-
sation to be paid only to the company”“—that
the legislator has classified the damage in
this case as indirect damage. The last ele-
ment of the liability arising from the unlawful
exercise of dominance is the causal link. The
damage that has occurred in the subsidiary
company as a result of the direction of the
dominant company must have occurred as
a result of the unlawful act.

2. Claim Rights and Scope of
Claims Pursuant to Art. 202/1
TCC

In the event that the loss incurred in the sub-
sidiary is not compensated until the end of
the relevant activity year, the claim rights stip-
ulated under Article 202 of the TCC may be
exercised. The purpose of the compensation
of the loss is to restore the situation in which
the subsidiary would have been if the control
had never been exercised and the act giving
rise to the loss had never occurred. Under
German law, it is accepted that compensa-
tion in kind is the rule and compensation in
cash is the exception. In the doctrine, due
to the difficulty of calculating the amount of
damages, it is stated that measures such as
the revocation or cancellation of the act or
transaction that caused the loss should be
applied first".

Article 202 of the TCC primarily aims to
compensate the damage of the subsidiary
company. It is understood that the legislator
primarily aims to compensate the damage of
the subsidiary company, since it is foreseen
that the damages incurred as a result of the
intervention of the controlling company shall
be compensated by the controlling company
by indemnifying the subsidiary company’s
damages, the shareholder and creditor of the
subsidiary company may demand the pay-
ment of the compensation to the company
pursuant to Article 202/1 of the TCC, and the

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

Bunlardan ilki, zararin dolayli zarar mahiye-
tinde oldugudur. TTK m. 202/1-b’de her pay
sahibinin sirketin zararinin karsilanmasinin
isteyebilecegi ve TTK m. 202/1-e'nin acik
atfiyla uygulanacak olan TTK m. 555'te “pay
sahiplerinin, tazminatin ancak sirkete 6den-
mesini isteyebilecegi” seklindeki ifadeden,
kanun koyucunun buradaki zarar dolayli
zarar olarak duzenlemis oldugu anlasilmak-
tadir. Hakimiyetin hukuka aykiri kullanilma-
sindan dogan sorumlulugun unsurlarindan
sonuncusu ise illiyet bagidir. Hakim sirketin
yonlendirmesi sonucunda bagli sirkette or-
taya ¢ikmig olan zararin, hukuka aykir eylem
neticesinde meydana gelmis olmasi gerek-
mektedir.

2. TTK m. 202/1 Uyarinca ileri
Surualebilecek Talep Haklari ve

Kapsami

Bagli sirkette meydana gelen kaybin ilgili
faaliyet yilinin sonuna kadar denklestiril-
memesi durumunda TTK m. 202’de 6ngo6-
rulen talep haklar kullanilabilmektedir. Za-
rarin tazmini ile amaclanan; hakimiyetin hi¢
kullanilmamis, kayip dogurucu eylem hic
gerceklesmemis olmasi durumunda bagli
sirketin icinde bulunacak oldugu durumun
yeniden tesis edilmesidir. Alman hukukunda
aynen tazminin kural, nakden tazminin ise
istisna oldugu kabul edilmektedir'®. Doktrin-
de, zarar miktarinin hesaplanmasinin guclu-
gunden bahisle kayip dogurucu eylem ve
islemin geri alinmasi ya da iptali gibi tedbir-
lerin 6ncelikle uygulanmasi gerektigi ifade
edilmektedir™.

TTK m. 202 ile 6ncelikle bagl sirketin zara-
rinin tazmin edilmesi amaglanmaktadir. Ha-
kim sirketin mudahalesi sonucunda olusan
dolayisiyla zararlarin da hakim sirketin bagli
sirketin zararlarini tazmin etmesi suretiyle
giderileceginin 6ngorulmesi, TTK m. 202/1
uyarinca bagli sirket pay sahibi ve alacakli-
sinin tazminatin sirkete 6denmesini talep
edebilecek olmasi, pay sahibin paylarin satin
alinmasi talebini ancak acacagi tazminat da-
vaslyla éne surulebiliyor olmasindan, kanun
koyucunun 6ncelikle bagli sirketin zararinin
giderilmesini gozettigi anlasilmaktadir.
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shareholder may claim the purchase of the
shares only through the indemnification law-
suit to be filed by the shareholder.

In the lawsuit filed pursuant to Article 202/1
of the TCC, the judge may, upon request or
ex officio if it is deemed to be in accordance
with equity, decide on the purchase of the
rights of the plaintiff shareholders by the
holding company instead of compensation.
It should be understood from the provision
that the shareholders of the subsidiary com-
pany may only request the purchase of their
shares in the compensation lawsuit filed. Al-
though it is controversial in the doctrine, it is
agreed that if it is determined that the subsid-
iary firm does not have the right to sue on its
own behalf, a separate action cannot be filed
to request the acquisition of the shares since
there is a possibility that the damage will not
be able to be compensated™.

Article 202/1 of the TCC stipulates that an-
other solution that is appropriate to the sit-
uation may also be granted. In the doctrine,
it is stated that the purpose of the provision
is to determine the legal remedy that is most
appropriate for the parties and best adapted
to the concrete facts, considering the char-
acteristics of the concrete case and all rele-
vant interests'. This right of claim may also
be asserted in alternating ways in the action
for damages to be filed pursuant to Art. 202/1
TCC.

Contrary to German law, Article 202 of the
TCC does not regulate the direct damages
suffered by the shareholder. Article 202/1 of

TTK m. 202/1'e gore acilan davada hakim
istem Uzerine veya hakkaniyete uygun duse-
cekse re’ sen tazminat yerine, davaci pay sa-
hiplerinin haklarinin hakim sirket tarafindan
satinalinmasina da karar verebilir. Hakimden
anlasilmasi gereken, bagli sirket pay sahiple-
rinin ancak acgilmis olan tazminat davasinda
paylarinin satin alinmasi konusunda istemde
bulunabilecekleridir. Doktrinde tartigsmali ol-
makla birlikte bagli sirketin bizzat davaci sifati
olmadiginin kabulu halinde, zararinin tazmin
edilememesi tehlikesi bulundugu icin ayri bir
davayla paylarin satin alinmasinin isteneme-
yecegi kabul edilmektedir®,

TTK m. 202/1'de duruma uygun dusen bas-
kaca bir c6zume de hukmedilebilecegi du-
zenlenmistir. Doktrinde hukmutn amacinin,
hakimin somut olayin ézelliklerini ve ilgili tum
menfaatleri dikkate alarak taraflar ydoninden
en uygun olan ve somut olgulara en iyi uyar-
lanmis hukuki yolu belirlemek oldugu ifade
edilmektedir'®. Bu talep hakkidayine TTKm.
202/1 uyarinca acilacak olan tazminat dava-
sinda terditli olarak 6¢ne surulebilecektir.

Mehaz Alman hukukunun aksine TTK m.
202’de pay sahibinin dogrudan ugramis ol-
dugu zararlara iligkin bir duzenleme yer al-
mamaktadir. TTK m. 202/1 ile kabul edilen,
bagli sirket pay sahibinin yansima yoluyla bir
zarara ugramis oldugudur. Organsal sorum-
luluk goérusunan kabula halinde yonlendir-
meden kaynaklanmasi sartiyla pay sahibinin
ugradigl dogrudan zarardan 6turt hakim
sirkete TTK m. 202/1-e’ye goére dava acilabi-
lecektir?®,

SIRKETLER TOPLULUGUNDA HAKIMIYETIN HUKUKA AYKIRI

the TCC recognizes that the shareholder of
the subsidiary company has suffered a loss
by way of reflection. If the view of organiza-
tional liability is accepted, the controlling
company may be sued pursuant to Art.
202/1-e of the TCC for the direct damage
suffered by the shareholder, provided that it
is caused by the direction?.

Another controversial issue in the doctrine is
whether the fact that Article 202/1 of the TCC
does not regulate the shareholders’ direct
right to sue, contrary to the German law, can
be considered as a negative legal loophole; it
is the matter of whether the shareholders can
bring a case in line with the general regula-
tionsif it is determined that there is a negative
legalloophole.

There is no provision in the TCC that provides
for the indemnification of the direct damages
of the shareholders. However, it is accepted
in the doctrine that the provisions regulat-
ing the liability of the board of directors of
joint stock companies also cover the liability
arising from the direct damages of the share-
holders?". It should be accepted that Article
202/1 of the TCC primarily aims to compen-
sate the damages of the company; however,
since the provision allows the shareholders
to demand the appropriate and acceptable
solutions, it should also be accepted that the
provision also provides for the compensation
of the shareholders’ damages?2.

3. Determination of Plaintiff and

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

Doktrinde tartigmali olan bir diger husus ise,
TTK m. 202/1'de mehaz Alman hukukunun
aksine pay sahiplerinin dogrudan dava hak-
kinin duzenlenmemis olmasi durumunun
olumsuz kanun boslugu olarak degerlendi-
rilip degerlendirilemeyecedi; olumsuz kanun
boslugu oldugunun kabula halinde pay sa-
hipleri tarafindan genel hukumlere gére dava
acilip acilamayacagi meselesidir.

TTK'da pay sahibinin dogrudan zararinin
tazminini 6Gngoren bir huktm bulunmamak-
tadir. Ancak doktrinde, anonim sirket yone-
tim kurulunun sorumlulugunu duzenleyen
hukumlerin, pay sahiplerinin dogrudan zara-
rindan kaynaklanan sorumlulugunu da kap-
sadigi kabul edilmektedir?'. TTK m. 202/1
ile, dncelikle sirketin zararlarinin giderilme-
sinin amaclandigi, ancak hukimde duruma
uygun dasen ve kabul edilebilir ¢ozumleri
talep etme imkaninin taninmasi sebebiyle,
hukmun ayni zamanda pay sahiplerinin za-
rarinin giderilmesine de imkan verdigi kabul
edilmelidir?2,

3. Davaci ve Davali Sifatlarinin

Defendant

a. Plaintiff(s)

Article 202/1 of the TCC stipulates that the
shareholders and creditors of the subsidiary
company have the title of plaintiff. It is ac-
cepted that in order for the shareholders to
exercise the rights of action stipulated under
Article 202/1 of the TCC, it is necessary to be
a shareholder at the time the action is filed
and throughout the duration of the action?3.
Shareholders who acquire the shareholding
title after the occurrence of the damage may
also file a lawsuit for the damage incurred by
the company?“. A lawsuit based on the board
of directors’ responsibility is prevented by
voting in favor of the resolution that releases
them from liability and thereafter purchasing
the shares with knowledge that the vote was
successful. The shareholder who will ac-
quire the share after the decision to release

Tespiti

a. Davacilar

TTKm. 202/1'de bagli sirketin pay sahiplerive
alacaklilarinin davaci sifati oldugu duzenlen-
mistir. Pay sahipleri tarafindan TTK m. 202/1
ile 6ngorulen dava haklarinin kullanilabilmesi
icin dava acildigi anda ve dava suresince pay
sahipligi sifatini tasimanin gerekli oldugu ka-
bul edilmektedir?. Pay sahipligi sifatini zararin
meydana gelmesinden sonra elde eden pay
sahipleri de sirketin ugradigi zarar dolayisiy-
la dava acabilecektir?. Yonetim kurulunun
sorumluluktan ibrasina iliskin karara olumlu
oy vermek ve sonradan olumlu oy verildigini
bilerek payi iktisap etmek yonetim kurulunun
sorumluluguna dayali dava acilabilmesiimka-
niniortadan kaldirir. Paytiibra kararindan son-
ra elde edecek olan pay sahibinin ise ibraya
olumlu oy verildigini muspeti vukufla bilmiyor
olmasi gerekmektedir?.
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the board of directors from liability must not
have known with positive knowledge that
the board of directors voted in favor of the
decision to release the board of directors
from liability?.

Article 202/1 of the TCC also grants the right
to the creditors of the subsidiary company
to recover their damages from the parent
company. Unlike the German law, the right
to file a lawsuit granted to the creditors of
the subsidiary company is not conditioned
on the company’s bankruptcy. This situation
is criticized in the doctrine on the grounds
that it contradicts Art. 556 TCC?°.

Considering that granting the board of direc-
tors of the subsidiary company the right to
demand equalization would create the dan-
ger of pitting the subsidiary company against
the controlling company?, it is seen that the
provisions of the TCC regarding the group of
companies do not allow the subsidiary com-
pany to demand its own damages.

Regarding the legal foundation of the sub-
sidiary company’s right of action, doctrine
has presented a variety of opinions. Ac-
cording to one of the opinions, the result-
ing damage is based on tort. The fact that
Article 202 of the TCC does not grant aright
of action to the subsidiary company does
not constitute a negative legal gap, and a
lawsuit may already be filed in accordance
with the general provisions. The fact that the
subsidiary company is not listed among the
plaintiffs under Article 202 of the TCC im-
munizes the subsidiary company from liabil-
ity actions that may be brought by its own
shareholders in the event that it has not filed
a lawsuit for damages?.

Another opinion, on the other hand, accepts
that the right of claim granted to the subsid-
iary company and its creditors is essentially
a right of claim belonging to the subsidiary
company, that the granting of a right of action
to the subsidiary company on the basis of tort
may result in the application of different pro-
visions in terms of the same receivable, and
that the right of action should be recognized
by applying the community provisions by
analogy, and that the members of the board
of directors of the subsidiary company will be
liable under the general provisions if they do
not compensate the damage of the subsidi-
ary company?°,

TTK m. 202/1 ile bagli sirket alacaklilarina
da hakim sirketten zararlarini tazmin ede-
bilme hakki taninmistir. Burada bagli sirket
alacaklilarina taninan dava agma hakki, me-
haz Alman hukukundan farkli olarak sirketin
iflas etmis olmasi sartina baglanmamistir.
Doktrinde bu durum, TTK m. 556 ile gelistigi
gerekgesiyle elestirilmektedir?.

Bagli sirket yonetim kuruluna denklestirme
talep edebilme hakki taninmasinin, bagli
sirketi hakim sirketle karsi karsiya birakma
tehlikesi doguracagi gozetilerek?”, TTK'nin
sirketler topluluguna iliskin hukumleri ara-
sinda bagli sirkete, bizzat zararini talep ede-
bilme imkani taninmadigi goérulmektedir.

Doktrinde bagli sirketin dava hakkinin hukuki
dayanagi hususunda birtakim gorusler 6ne
strulmustar. Bir géruse gore; ortaya cikan
zarar haksiz fiil esasina dayanmaktadir. TTK
m. 202 ile bagli sirkete dava hakki taninma-
mas! olumsuz kanun boslugu olmamakla
birlikte genel hukumler uyarinca zaten dava
acilabilecektir. TTK m. 202'de bagli sirketin
davacilar arasinda sayilmamis olmasi ile bag-
li sirket, tazminat davasini agmamis olmasi
durumunda kendi pay sahipleri tarafindan
yoneltilebilecek olan sorumluluk davalarina
karsi bagisik tutulmus olmaktadir?.

Diger bir gorus ise bagli sirket ve alacaklilara
taninan talep hakkinin esasinda bagli sirkete
ait bir talep hakki oldugunu, bagli sirkete hak-
siz fiil temelinde bir dava hakki taninmasinin
ise ayni alacak bakimindan farkli htkamlerin
uygulanmasi sonucunu dogurabileceginden
topluluk hukumlerinin kiyasen uygulanmasi
suretiyle dava hakkinin taninmasi gerektigi-
ni ve bagli sirket yonetim kurulu tyelerinin
bagli sirketin zararini tazmin etmemesi duru-
munda genel hukamler kapsaminda sorum-
luluklarinin dogacagini kabul etmektedir?.

Bagli sirkete dava hakki taninip taninmadigi-
na iligkin tartismanin esas 6nemi, bagli sirket
yonetim kuruluna uygulanacak sorumluluk
rejiminde ortaya ¢ikmaktadir. Zararin haksiz
fiil esasina dayandigini savunan gorusun
kabulu halinde sorumluluga iliskin celisik bir
tablo ortaya ¢cikmaktadir. Ayrica, bagli sirketin
davaci sifatinin kabult durumunda bagli sir-
ket yonetim kurulu tyelerinin sorumlulugu-
nu kaldiran herhangi bir kanuni duzenleme
olmadigi hususu dikkate alindiginda bagl
sirketin kendi pay sahiplerine kargi sorum-
suzlugu iddia edilemeyecektir. Zira, TTK'da
tam hakimiyette oldugu gibi yénetim kuru-
lunu sorumluluktan kurtaracak bir yapi 6n-

SIRKETLER TOPLULUGUNDA HAKIMIYETIN HUKUKA AYKIRI

The main importance of the debate on
whether the right of action is granted to the
subsidiary company arises in the liability
regime to be applied to the board of direc-
tors of the subsidiary company. If the view
that the damage is based on tort is accept-
ed, a contradictory picture regarding liabil-
ity emerges. Furthermore, in the event that
the subsidiary company is accepted as the
plaintiff, the subsidiary company will not be
able to claim irresponsibility against its own
shareholders, considering the fact that there
is no legal regulation abolishing the liability
of the members of the board of directors of
the subsidiary company. This is because
the TCC does not envisage a structure that
would relieve the board of directors from li-
ability, as in the case of full control®®. Since
there is a connection between authority and
liability in the liability law provisions of the
TCC, if it is accepted that the right to file a
lawsuit is granted to the subsidiary company,
it must be accepted that the subsidiary com-
pany will be liable if it fails to file this lawsuit.
The view that the members of the board of di-
rectors of the subsidiary company are grant-
ed the right to sue according to the general
provisions is not justified since there is no
reason to resort to the general provisions
when there are special provisions regulated
on this subject.

There is no separate provision regarding
the liability of the board of directors of the
subsidiary company in the regulations of
our Law regarding the group of companies.
Therefore, the liability of the board of direc-
tors of the subsidiary company arising from
the general provisions continues to exist. It
should not be assumed that the subsidiary
company’s right of claim has been terminat-
ed just because there is no specific legal
provision that does so. Based on the fact that
the responsibilities of the board of directors
of the subsidiary company within the scope
of general provisions have not been elimi-
nated by an explicit provision, it should be
accepted that the board of directors of the
subsidiary company will be held liable if the
subsidiary company does not file a lawsuit
for compensation of the damage, provided
that other conditions are also present.

b. Defendant(s)

The controlling company and its board mem-
bers are held liable for the unlawful exercise
of control pursuant to Art. 202/1 TCC. It has
been proposed that those who participated
in the realization of the manipulation that re-
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gorulmemistir®®. TTK'da anonim ortakligin
sorumluluk hukuku duzenlemelerinde yetki
ve sorumluluk arasinda bir baglanti bulun-
makla, bagli sirkete dava agma hakki tanin-
diginin kabulu halinde bagli sirketin bu da-
vaylagmamasi durumunda sorumlulugunun
dogacaginin kabult gerekmektedir. Genel
hukumlere gore bagl sirket yonetim kurulu
Uyelerine dava hakki taninmasi goérisunun
ise bu konuda duzenlenmis 6zel hukumler
varken genel hukumlere bagvurmak icin bir
sebep bulunmamasi sebebiyle isabetli olma-
dig soylenebilecektir.

Kanunumuzun sirketler topluluguna iliskin
duzenlemelerinde bagli sirket yonetim kuru-
lunun sorumluluguna iligkin ayri bir duzenle-
me bulunmamaktadir. Dolayisiyla bagli sirket
yonetim kurulunun genel hukamlerden do-
gan sorumlulugu varligini surdtrmektedir.
Kanunda bagli sirketin talep hakkini ortadan
kaldiran agik bir dizenleme olmamasi, talep
hakkinin ortadan kalkacagi seklinde yorum-
lanmamalidir. Bagli sirket yénetim kurulunun
genel hukumler kapsamindaki sorumlulukla-
rinin acik bir hukumle bertaraf edilmemis ol-
masindan hareketle diger sartlarin da varligi
ile birlikte bagli sirket yonetim kurulunun za-
rarin tazminii¢in dava agmamasi durumunda
sorumlulugunun dogacaginin kabulu gerek-
mektedir.

b. Davalilar

Hakim sirket ve onun yénetim kurulu tyeleri,
TTK m. 202/1 uyarinca hakimiyetin hukuka
aykiri kullanilmasindan dolayr sorumlu tu-
tulmaktadir. Doktrinde, davali sifatinin be-
lirlenmesinde yonlendirmeyi ortaya koyan
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sulted in the loss should be held jointly and
severally liable for the loss in accordance
with Art. 557 TCC, which will be applicable
with reference to Art. 202/1-d of the TCC?'.
This doctrine is based on the idea that the
will of the person who made the manipula-
tion is significant in determining the status
of the defendant. Contrary to the establish-
ment of dominance under the TCC, the ac-
tual exercise of dominance is sought in the
unlawful exercise of dominance. Art. 557/1
of the TCC is interpreted to mean that in the
case of multiple controlling companies, only
the companies that have actually exercised

the control unlawfully shall be liable. Under
Art. 202/1 TCC, the members of the board
of directors of the controlling company are
also listed among the defendants. In the doc-
tring, it is stated that no claim other than the
indemnification of the decisions of the sub-
sidiary company can be asserted against the
board of directors of the controlling compa-
ny within this scope®2. The liability regime
of the members of the board of directors of
the controlling company, who are jointly and
severally liable for the damage, shall be de-
termined by the judge within the scope of the
differentiated succession principle stipulat-
ed under the TCC?3,

The provisions of the TCC regarding the li-
ability of the group of companies do not in-
clude a provision regarding the subsidiary
company. Therefore, it is accepted that the
provisions of the TCC regarding the liability
of the board of directors of joint stock com-

iradenin 6nem arz ettigi fikrinden hareketle,
kayba sebebiyet veren yonlendirmenin ger-
ceklestirilmesinde birlikte hareket edenlerin,
TTKm. 202/1-d'nin gbndermesiile uygulama
bulacak olan TTK m. 557 uyarinca zarardan
muteselsilen sorumlu olmalari gerektigi fikri
one suarulmustur®’. TTK'da hakimiyetin ku-
rulabilmesinin aksine hukuka aykir sekilde
kullanilmasinda, hakimiyetin fillen uygulan-
masi aranmaktadir. TTK m. 557/1, birden
¢ok hakim sirketin s6z konusu olmasi duru-
munda ancak hakimiyeti fillen hukuka aykiri
kullanmig olan sirketlerin sorumlulugunun
dogacagi seklinde yorumlanmaktadir.

TTK m. 202/1'de hakim sirketin yonetim
kurulu Oyeleri de davalilar arasinda gos-
terilmistir. Doktrinde, bu kapsamda hakim
sirket yonetim kuruluna karsi bagli sirket
kararlarinin tazmini disinda bir talep 6ne
surulemeyecegi ifade edilmistir®2. Zarardan
muteselsilen sorumlu olan hakim sirket yo-
netim kurulu tyelerinin sorumluluk rejimi,
TTK'de 6ngorulmus olan farklilagtinlmis te-
selsul ilkesi kapsaminda hakim tarafindan
belirlenecektir3s.

TTK'nin sirketler toplulugunun sorumlulu-
ga iliskin hukamleri arasinda bagli sirkete
iliskin bir duzenleme yer almamaktadir. Bu
sebeple anonim sirket yonetim kurulunun
sorumlulugunaiiliskin TTK duzenlemelerinin
bagli sirket yonetim kurulu bakimindan uygu-
lama bulacagi kabul edilmektedir®*. Ancak,
anonim sirkete iliskin duzenlemelerin, her
sirketin bagimsiz oldugu fikrinden hareketle
dazenlenmis oldugu dusunuldugunde bu
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panies shall apply to the board of directors
of subsidiary companies®*. However, con-
sidering that the regulations on joint stock
companies are based on the idea that each
company is independent, it is important to
consider to what extent the application of
these provisions in terms of the liability of the
directors of subsidiary companies will lead to
accurate results.

The TCC's regulations on the group of com-
panies stipulate that the board of directors
of the subsidiary company cannot be held
liable only in case of full control. In the case
of partial control, the board of directors of
the subsidiary company shall continue to be
liable, but the board of directors of the sub-
sidiary company may request the controlling
company to assume the liability through an
agreement. Since the positive regulation of
the TCC does not provide for a special provi-
sion regarding the liability of the board of di-
rectors of the subsidiary company, it should
be accepted that the provisions of Art. 553 et
seq. of the TCC will be applicable.

C. Compensation Claim of the
Creditor of the Subsidiary
Company Due to the Liability
Arising from the Failure to
Compensate the Loss Arising
from the Instruction

1. General

Under Turkish law, it is accepted that if a
commercial company directly or indirectly
owns one hundred percent of the shares
and voting rights of a capital company, the
instructions of the controlling company
shall be binding for the subsidiary compa-
ny®s. In this way, the relations between the
controlling company and its subsidiaries are
designed in such a way that the controlling
company can act flexibly in its instructions
and the subsidiary’s creditors are protected.
While in partial control, as a rule, the neg-
ative consequences that may arise for the
subsidiary company as a result of the abuse
of dominance are foreseen to be eliminated
through the equalization system, in full con-
trol, some additional measures are needed to
protect the relevant parties. In full control, the
board of directors of the subsidiary company
is obliged to fulfill the directives of the par-
ent company. In full dominance, the liability
of the controlling company for the negative
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hukumlerin bagli sirket yoneticilerinin sorum-
lulugu acisindan uygulanmasinin ne derece
isabetli sonuclar doguracagi meselesi 6nem
arz etmektedir.

TTK'nin sirketler toplulugu duzenlemelerin-
de, sadece tam hakimiyet halinde bagli sirket
yonetim kurulunun sorumluluguna gidile-
meyecedi ongorulmustur. Kismi hakimiyette
ise, bagli sirket yonetim kurulunun sorumlu-
lugunun devam edecegi ancak bir so6zlesme
ile hakim sirketten sorumlulugun ustlenil-
mesinin talep edilebilecegi 6ngoérulmastar.
TTK'nin pozitif duzenlemesinde, bagli sirket
yonetim kurulunun sorumlulugunaiiligskin bir
6zel hukum éngoérulmediginden TTKm. 553
ve devami hukamlerinin uygulama alani bu-
lacagi kabul edilmelidir.

C. Talimattan Dogan Kaybin
Denklestiriimemesinden Kay-
naklanan Sorumluluk Sebe-
biyle Bagl Sirket Alacaklisi-
nin Tazminat Talebi

1. Genel

Turk hukukunda bir ticaret sirketinin, bir ser-
maye sirketinin paylarinin ve oy haklarinin
dogrudan ya da dolayli olarak yuzde yuzu-
ne sahip olmasi durumunda hakim sirketin
yonlendirmelerinin bagli sirket agisindan
baglayici olacagi kabul edilmistir®. Bu saye-
de hakim sirket bagli ve sirket iliskileri, hakim
sirketin talimatlarinda esnek davranabildigi,
bagli sirket alacaklilarinin korundugu bir
sekilde dizayn edilmistir. Kismi hakimiyette
kural olarak hakimiyetin kotuye kullanilmasi
sonucunda bagli sirket acisindan dogabile-
cek olumsuzluklarin denklestirme sistemiyle
giderilmesi 6ngoérulmusken tam hakimiyette
ilgililerin korunmasi icin bazi ilave tedbirlere
ihtiyac duyulmustur. Zira tam hakimiyette,
bagli sirket yonetim kurulunun hakim sirketin
yonlendirmelerini yerine getirmesi zorunlu
tutulmustur. Tam hakimiyette hakim sirketin
yonlendirmeleri dolayisiyla bagli sirkette
ortaya cikabilecek olan olumsuzluklardan
hakim sirketin dogabilecek sorumlulugu,
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consequences that may arise in the subsidi-
ary company due to the directives of the con-
trolling company is similar to partial control
due to the references made to Art. 553 et seq.
of the TCC. However, it is possible to make
some special assessments regarding the li-
ability of the controlling company within the
framework of the special liability provisions
foreseen for full control.

2. Special Circumstances in Full

TTK m. 553 ve devami hukumlerine yapilan
yonlendirmeler dolayisiyla kismi hakimiyete
benzemektedir. Ancak hakim sirketin sorum-
luluguna iligkin tam hakimiyet icin 6ngoru-
len 6zel sorumluluk hukumleri gercevesinde
birtakim hususi degerlendirmeler yapilmasi
mumkundur.

2. Tam Hakimiyette Ozellik Arz

Control

The board of directors of the subsidiary com-
pany shall not be held liable as a result of the
actual unlawful exercise of dominance. Pur-
suant to Article 203 of the TCC, the legislator
has imposed an obligation on the subsidiary
company to comply with the instructions of
the parent company that may cause loss.
This situation, which is referred to as the free-
dom of instructions, prevents the directors of
the subsidiary company from being held lia-
ble to the subsidiary company and its share-
holders. The loss in the subsidiary company
is foreseen to be compensated by the con-
trolling company, and in the event that the
compensation is not realized, the creditors of
the subsidiary company are only entitled to
demand compensation for the loss from the
controlling company and its board members.

Another distinctive feature of complete domi-
nance is that the controlling company has the
freedom of instruction. Pursuant to Art. 203
TCC, the controlling company may give in-
structions that may cause loss to the subsid-
iary company, and the subsidiary company
is obliged to comply with these instructions.
However, it has been established that provid-
ing this instruction must be mandated by the
group’s determined and concrete policies.
Article 204 of the TCC limits the freedom of
instructions by prohibiting the issuance of
instructions that clearly exceed the solvency
of the subsidiary, jeopardize its existence or
cause it to lose its significant assets. There-
fore, the limits of the freedom of instructions
under full control are constituted by the pro-
visions stipulating that “the instructions must
be required by the determined and concrete
policies of the group” and “the instructions
must not lead to the destruction of the sub-
sidiary company .

Article 203 of the TCC regulates the obli-
gation of the subsidiary company to com-
ply with the instructions. In this scope, the
board of directors of the subsidiary company

Eden Durumlar

Hakimiyetin fiilen hukuka aykiri kullanilmasi
sonucunda bagli sirket yonetim kurulunun
sorumlulugu dogmayacaktir. TTK m. 203 ile
kanun koyucu, tam hakimiyette bagli sirke-
te hakim sirketin kayip dogurucu nitelikteki
talimatlarina uyma yakumlulugu yuklemistir.
Talimat serbestisi olarak adlandirilan bu du-
rum, bagli sirket yoneticilerinin bagli sirkete
ve pay sahiplerine karsi sorumlu tutulmasinin
onune gecmektedir. Bagli sirketteki kaybin
hakim sirket tarafindan denklestirilmesi 6n-
gorulmus, denklestirmenin gerceklestirilme-
mesi durumunda ise bagli sirket alacaklilari-
na ancak hakim sirketten ve onun yonetim
kurulu uyelerinden zararin tazminini talep
edebilme hakki taninmistir.

Tam hakimiyette farklilik arz eden bir diger
ozellik ise, hakim sirketin talimat serbestisinin
bulunmasidir. TTKm. 203 uyarinca hakim sir-
ket, bagli sirketin kaybina sebebiyet verecek
talimatlar verebilmektedir, bagli sirket ise
bu talimatlara uymakla yokamluduar. Ancak
bu talimatin verilebilmesinin, toplulugun
belirlenmis ve somut politikalarinin geregi
olmasi gerektigi kurali getirilmistir. TTK m.
204 ile bagli sirketin 6deme gucunu agik-
¢a asan, varligini tehlikeye dusurecek veya
onemli varliklarini kaybetmesine yol acacak
talimatlarin verilmesi yasaklanarak talimat
serbestisinin sinirlari gizilmistir. O halde, tam
hakimiyetteki talimat serbestisinin sinirlarini
“toplulugun belirlenmis ve somut politikala-
rinin geregi olma” ve “talimatin bagli sirketin
mahvina sebebiyet vermemesi” seklindeki
duzenlemeler olusturmaktadirs®,

TTKm. 203'de bagli sirketin talimatlara uyma
yukumlulugu duzenlenmistir. Bu kapsamda
bagli sirket yonetim kurulunun kayip dogu-
rucu talimatlara dahi uymasi gerekmektedir.
Doktrinde talimat kavrami daha emredici bir
anlama gelmekle birlikte kanun koyucunun
burada bilingli bir tercihle talimat kavramini
kullandig ifade edilmektedir?’. Ozetle, tam
hakimiyette talimatla bagliik yukamlulugu-
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is obliged to comply even with instructions
that cause loss. Although the concept of in-
struction has a more mandatory meaning in
the doctrine, itis stated that the legislator has
used the concept of instruction with a con-
scious preference here®. In summary, the ir-
responsibility of the members of the board of
directors of the subsidiary company is envis-
aged in parallel with the obligation to comply
with instructions in full control. In full control,
the balance of interests is constructed differ-
ently from partial control, and a different lia-
bility regime is adopted in terms of liability. In
parallel with the obligation to adhere to the
instructions, the subsidiary company cannot
be held liable to its own shareholders for the
fulfillment of the instructions.

3. Characterization of Liability

Contrary to partial control, in full control, the
controlling company shall not be liable to the
board of directors of the subsidiary compa-
ny, but only to the creditors of the subsidiary
company. Article 202/1 of the TCC, which
regulates the liability in partial dominance,
does not include a provision regarding the
board of directors of the subsidiary company,
but regulates the liability of the controlling
company and the members of the board of
directors of the subsidiary company who
cause the loss against the shareholders and
creditors of the subsidiary company. Pursu-
antto Article 206 of the TCC, in the event that
the losses incurred by the subsidiary compa-
ny are not compensated until the end of the
relevant activity year, the subsidiary compa-
ny’s creditors may demand compensation
from the parent company and its board mem-
bers who caused the loss.

Different opinions have been put forward
in the doctrine regarding the nature of the
liability. Gokturk accepts that the liability of
the controlling company in full dominance
is a liability arising from the non-realization
of the equalization, based on tort and simi-
lar to the liability arising from the direction in
partial control®®, In terms of organ liability, the
doctrine asserts that a liability that is closer
to de facto organ liability will be in question,
since the relationship of dominance is more
intense in full domination compared to the
liability envisaged in partial domination®®.
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ne paralel olarak bagli sirket yonetim kurulu
Uyelerinin sorumsuzlugu éngoérulmastar.
Tam hakimiyette menfaatler dengesi kismi
hakimiyetten farkli sekilde kurgulanarak so-
rumluluk agisindan farkli bir sorumluluk re-
jimi benimsenmistir. Bagli sirketin, talimatla
bagliik yakumlulugune paralel olarak kendi
pay sahiplerine karsi talimatin yerine geti-
rilmesinden 6turd sorumlu tutulamayacagi
ongorulmustar.

3. Sorumlulugun Niteligi

Kismi hakimiyetin aksine tam hakimiyette, ha-
kim sirketin bagli sirket yonetim kuruluna kar-
sI sorumlu olmayacagi yalnizca bagli sirket
alacaklilarina kargi sorumlu olacag duzen-
lenmigtir. Kismi hakimiyette sorumlulugun
duzenlendigi TTK m. 202/1 ise bagli sirket
yonetim kuruluna iligkin bir duzenleme icer-
memekte ancak bagli sirket pay sahipleri ve
alacaklilarn karsisinda hakim sirket ve onun
zarara sebebiyet veren yonetim kurulu Uye-
lerinin sorumlulugunu duzenlemektedir. TTK
m. 206 uyarinca bagli sirketin ugramis oldu-
gu kayiplarin ilgili faaliyet yili sonuna kadar
denklestirilmemesi durumunda, bagli sirket
alacaklilan tarafindan hakim sirket ve onun
zarara sebebiyet veren yonetim kurulu Uye-
lerinden zararin tazmini talep edilebilecektir.

Sorumlulugun niteligine iliskin olarak
doktrinde farkli gorasler 6ne surulmustar.
Gokturk, tam hakimiyette hakim sirketin so-
rumlulugunun, denklestirmenin gercekles-
tirilmemesi dolayisiyla ortaya cikan, haksiz
fiill temeline dayanan ve kismi hakimiyette
yonlendirmeden kaynaklanan sorumluluk
ile benzer nitelikte bir sorumluluk oldugunu
kabul etmektedir®. Organ sorumlulugu baki-
mindan ise doktrinde, kismi hakimiyette on-
gorulen sorumluluga nazaran tam hakimiyet-
te hakimiyet iliskisi daha yogun oldugundan
fiili organ sorumluluguna daha da yaklasan
bir sorumlulugun s6z konusu olacag ileri
surulmastarse.
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4. The Right of Suit Granted to
the Creditor of the Subsidiary
Company and the Problem of To

Whom the Compensation Will Be
Paid

Itis understood that the main interest that the
legislator intends to protect in the relevant
provisions of the TCC is the interest of the
creditors of the subsidiary company; howev-
er, it is not clear whether the interests of the
subsidiary company are intended to be pro-
tected. Article 206 of the TCC stipulates that
the loss incurred as a result of the instruc-
tions given by the controlling company must
be compensated within that accounting year
or an equivalent claim right must be granted.
If no equalization is made and no equivalent
claim is granted, the creditors who have suf-
fered loss may file a lawsuit for compensa-
tion against the controlling company and the
members of its board of directors responsible
for the loss.

The issue of to whom the indemnity stipu-
lated under Art. 206/1 TCC shall be paid is
controversial in the doctrine. It is accepted
that the wording of the provision implies that
the indemnity shall be paid to the company;
however, in the absence of an explicit pro-
vision in the TCC, it is accepted that an ac-
tion for indemnity cannot be filed before the
subsidiary company becomes bankrupt“°.
Okutan, on the other hand, accepts that the
compensation stipulated herein envisages
the payment of the loss of the creditor to the
creditor, and therefore the compensation
should be paid to the creditor of the subsidi-
ary company*'. Considering the fact that the
main loss is suffered by the subsidiary com-
pany and if the direct compensation of the
creditors is accepted, there will be no need
for the equalization institution, it should be
accepted that the compensation herein
should be paid to the subsidiary company“2

5. Compensation

If the controlling company fails to perform
the equalization, it shall be liable for the
damages incurred by the company'’s receiv-
ables pursuant to Art. 203 TCC. Since Article
204 of the TCC regulates the situations that
will directly result in the unlawful exercise
of dominance, unlike partial dominance,
compensation in terms of full dominance
will only be in question in terms of legally
permitted instructions. Legally prohibited
instructions will result in the direct unlawful

4. Bagli Sirket Alacaklisina Ta-
ninan Dava Hakki ve Tazminatin
Kime Odenecegi Sorunu

Kanun koyucunun TTK'nin konuya iligkin
duzenlemelerinde asil korumak istedigi
menfaatin, bagli sirket alacaklilarinin menfa-
ati oldugu anlasilmaktadir, ancak bagli sirket
menfaatlerinin korunmak istenip istenmedigi
konusunda bir agiklik yoktur. TTK m. 206'da
hakim sirket tarafindan verilen talimatlar neti-
cesinde ortaya c¢ikan kaybin o hesap yiliigin-
de denklestirilmesi veya denk bir istem hakki
taninmasi gerektigi duzenlenmistir. Denkles-
tirme gerceklestirilmez, denk bir istem hakki
da taninmazsa zarara ugrayan alacaklilar,
hakim sirkete ve onun kayiptan sorumlu yo6-
netim kurulu Uyelerine karsi tazminat davasi
acabileceklerdir.

TTKm. 206/1'de dngorulen tazminatin kime
o6denecegi meselesi doktrinde tartigmalidir.
Hukmun lafzindan tazminatin sirkete 6den-
mesinin anlasilacagi ancak TTK'da a¢ik hu-
kum bulunmamakla bagli sirket iflas etme-
den tazminat davasinin agilamayacagi kabul
edilmektedir®. Okutan ise buradan 6ngoru-
len tazminat ile alacaklinin zararinin alacakli-
ya 6denmesinin 6ngoérulduguana, dolayisiyla
tazminatin bagli sirket alacaklisina 6denme-
si gerektigini kabul etmektedir®'. Asil kayba
bagli sirketin ugradigi ve alacaklilarinin za-
rarinin dogrudan tazmininin kabul edilmesi
durumunda denklestirme kurumuna gerek
olmayacag hususlari dikkate alindiginda
buradaki tazminatin bagli sirkete 6denmesi
gerektigi kabul edilmelidir2.

5. Denklestirme

Denklestirmeyi gerceklestirmedigi takdirde
hakim sirket, TTK m. 203 uyarinca sirket ala-
caklarinin bu sebeple ugramis oldugu zarar-
dan sorumlu olacaktir. TTK m. 204 ile kismi
hakimiyetten farkli olarak dogrudan dogruya
hakimiyetin hukuka aykir kullanilmasi sonu-
cunu doguracak haller duzenlendiginden
tam hakimiyet bakimindan denklestirme
ancak hukuken izin verilen talimatlar baki-
mindan s6z konusu olacaktir. Hukuken ya-
sak olan talimatlar TTK m. 204 kapsaminda
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exercise of control within the scope of Art.
204 TCC, and it will not be possible to apply
for equalization in terms of instructions that
cause the subsidiary to lose significant as-
sets or endanger its existence, or that clear-
ly exceed its solvency. The legislator grants
the possibility of equalization only in limited
circumstances where the unlawful exercise
of control is permitted.

D. Compensation Lawsuit for
Liability Arising from Dam-
ages Caused by Structural
Decisions in the Subsidiary
Company

1. General

Article 202/2 of the TCC explicitly regulates
the liability of the subsidiary company arising
from structural decisions that do not have an
understandable justifiable reason. This pro-
vision aims to protect the non-group share-
holders. In this context, the non-group share-
holders may demand the compensation of
the damage arising from the transaction they
oppose and the purchase of their shares,
without any loss of the subsidiary compa-
ny. Contrary to Art. 202/1 TCC, in Art. 202/2
TCC, it is not a determining factor whether
the subsidiary has suffered a loss or not in de-
termining the unlawful exercise of control. As
it is understood from the preamble and the
wording of the provision, the main purpose
of the provision is to protect the non-group
shareholders from the loss of the subsidiary

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

hakimiyetin dogrudan dogruya hukuka ay-
kiri kullanilmasi sonucunu doguracak, bagli
sirketin 6Gnemli varliklarini kaybetmesine yol
acan veya varligini tehlikeye duasuren ya da
6deme gucunu acikca asan talimatlar baki-
mindan denklestirme imkanina basvurmak
mumkun olmayacaktir. Kanun koyucu, ancak
hakimiyetin hukuka aykiri kullanilmasinaizin
verilen hallerile sinirli olarak denklestirme im-
kani tanimaktadir.

D. Bagli Sirkette Yapisal
Kararlar Alinmasi Nedeniyle
Meydana Gelen Zararlardan
Dogan Sorumlulukta Tazmi-
nat Davasi

1. Genel

TTK m. 202/2'de bagli sirket bakimindan
aclkea, anlasilabilir hakli bir sebebi olmayan
yapisal kararlar alinmasindan dogan sorum-
luluk duzenlenmektedir. Bu hukum ile top-
luluk digi pay sahiplerinin korunmasi amag-
lanmaktadir. Bu kapsamda, topluluk disi pay
sahipleri tarafindan bagl sirketin herhangi
bir kaybinin dogmasi aranmaksizin, muhalif
olduklarr islemden dogan zararin gideril-
mesi ve paylarinin satin alinmasi talep edi-
lebilecektir. TTK m. 202/1'in aksine TTK m.
202/2'de hakimiyetin hukuka aykir kullanil-
masinin tespitinde bagli sirketin zarara ugra-
yip ugramadigi belirleyici bir unsur degildir.
Gerekgeden ve hukmun lafzindan anlasildig
Uzere hukmun asil amaci, topluluk digi pay
sahiplerini bagli sirket zararindan uzak tut-
maktir. Doktrinde, TTK m. 202/2 ile genel
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company. In the doctrine, this provision has
been criticized on the grounds that Article
202/2 of the TCC makes the validity of the
general assembly resolutions dependent
on the criterion of just cause, that an investi-
gation based on the criterion of serving the
interests of the subsidiary company would
violate the prohibition of subsidiary control,
and that the law already contains regulations
protecting the non-group shareholders in
making structural decisions*. Unlike an in-
dependent company, the legislator has en-
visaged a different regulation in terms of the
consequences of the general assembly reso-
lutions of the subsidiary company in a group
of companies, and based on compliance
with the criterion of “serving the interests of
the subsidiary company”.

It is observed that Art. 202/2 TCC introduc-
es important exceptions to many principles
accepted in the law of partnerships. If it is
accepted that the application of Art. 202/2
of the TCC will lead to a review of propriety,
all provisions regarding the group of com-
panies will have to be evaluated within this
scope. As it is understood from the wording
and the preamble of the provision, the com-
panies included in the group of companies
are intended to be subject to a different
system in terms of general assembly resolu-
tions, and these resolutions are intended to
be subject to legal consequences different
from the sanction of invalidity under general
provisions*4. In summary, Art. 202/2 of the
TCC introduces the criterion of whether the
resolutions are in the interest of the subsid-
iary company, and obliges the controlling
shareholder of the controlling company to
utilize its voting rights in a way that doesn’t
harm the subsidiary company when voting
on structural choices that will be made at the
subsidiary company’s general assembly*. In
this way, the interests of the subsidiary com-
pany are prevented from being sacrificed for
the interests of the group.

2. Characterization of Liability

In terms of the types of unlawfulness stipulat-
ed by Article 202/2 of the TCC, it is possible to
divide the nature of the liability into three cat-
egories: the extension of the duty of loyalty,
the rule of good faith and the principle of ex-
ercise of rights with reserve. On the grounds
that the liability of the shareholders against
the controlling company and the sharehold-
ers is based on the principle of good faith in
Turkish law; itis accepted in the doctrine that

kurul kararlarinin gecerliliginin hakli sebep
olcutune baglandig, bagli sirket menfaatine
hizmet etme olgutune gore yapilacak olan
bir aragtirmanin yerindelik denetimi yasagini
ihlal edecegi ve kanunda yapisal kararlarin
alinmasinda topluluk disi pay sahiplerini ko-
ruyucu duzenlemelerin zaten bulundugu ge-
rekcesiyle bu hukum elestirilmistir*®. Kanun
koyucu bagimsiz bir sirketten farkli olarak,
sirketler toplulugundaki bagli sirketin genel
kurul kararlarinin sonuglari bakimindan fark-
li bir duzenleme 6ngdérmus ve “bagli sirket
menfaatine hizmet etme” 6l¢ttine uygunlu-
gu esas almistir.

TTK m. 202/2 ile ortakliklar hukukunda ka-
bul edilen bir¢ok ilkeye 6nemli istisnalar
getirildigi gorulmektedir. TTK m. 202/2'nin
uygulanmasinin yerindelik denetimine yol
acacaginin kabulu halinde, sirketler toplu-
luguna iliskin tum hakumlerin bu kapsamda
degerlendirilmesi gerekecektir. Hakman laf-
zindan ve gerekgesinden anlasildigi uzere
sirketler topluluguna dahil olan sirketler, ge-
nel kurul kararlari agisindan farkli bir sisteme
tabi kiinmak istenmekte ve bu kararlara ge-
nel hukamlerde uygulama bulan gecersizlik
yaptinmindan farkli hukuki sonuclar baglan-
mak istenmektedir*t. Ozetle, TTK m. 202/2le
kararlarin bagli sirket menfaatine uygun olup
olmadigi kistasi getirilmis, bagli sirket genel
kurulunda alinacak yapisal kararlarda hakim
sirketin hakim pay sahibine oy haklarini bagli
sirketi kayba ugratmayacak sekilde kullanma
borcu yuklenmistir’®. Bu sayede bagli sirket
menfaatinin topluluk menfaatleri ugruna
feda edilmesinin 6nune gegilmek istenmek-
tedir.

2. Sorumlulugun Niteligi

Sorumlulugun niteligini, TTK m. 202/2'nin
o6ngordugu hukuka aykirilik tarleri bakimin-
dan sadakat borcunun genisletilmesi, durust-
luk kurali ve haklarin sakinilarak kullanilmasi
ilkesi seklinde uce ayirmak mumkunduar. Turk
hukukunda pay sahiplerinin hakim sirkete
ve pay sahiplerine karsl sorumlulugunun
durustluk kuralina dayandinldigi gerekce-
siyle doktrinde; hakim sirketin genel kurulda
kullandigi oy nedeniyle dogan sorumlulu-
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the liability arising from the vote cast by the
controlling company in the general assembly
is based on the principle of extension of the
duty of loyalty of the controlling sharehold-
er, and the liability for the observance of the
rights of the non-community shareholders
is based on the principle of the exercise of
rights by preservation of rights, which is also
based on the principle of good faith“e.

Pursuant to Art. 202/2 TCC, the duty of loyal-
ty of the controlling shareholder is extended
as to how the controlling shareholder votes
in the general assembly of the subsidiary
company, and the obligation to protect the
interests of the subsidiary company is im-
posed¥. Here, the basis of the controlling
shareholder’s liability is the breach of the
duty of loyalty that is exclusive to him. In the
doctrine, it is stated that the limits of the duty
of loyalty are drawn by the important deci-
sions set forth in Art. 202/2 of the TCC*.

In the doctrine, there are different views on
the nature of liability, such as liability aris-
ing from a debt relationship independent of
performance, breach of the duty of loyalty,
tort and contractual liability. Determining the
basis of liability is important in terms of de-
termining which provisions will be applied.

3. Violation of the Conditions
Stipulated Under Art. 202/2 TCC

KULLANILMASI DURUMUNDA TAZMINAT DAVASI

gun hakim pay sahibinin sadakat borcunun
genisletilmesi esasina dayandigi, topluluk
disi pay sahiplerinin haklarinin gozetilmesi
sorumlulugunun da yine duruastlak kurali te-
melli haklarin sakinilarak kullanilmasi esasina
dayandigi kabul edilmektedir?®.

TTKm. 202/2 ile hakim pay sahibinin sadakat
yukumlulagu, bagli sirket genel kurulunda
ne yonde oy kullanacagi seklinde genisletil-
mekte ve bagli sirketin menfaatini gozetme
borcu yuklenmektedir?”. Burada hakim pay
sahibinin sorumlulugunun temeli sadece
kendisine mahsus olan sadakat borcunu ihlal
etmesidir. Doktrinde sadakat borcunun siniri-
nin TTKm. 202/2'de belirtilen 6nemli kararlar
ile cizildigi belirtilmektedir®.

Doktrinde sorumlulugun niteligi, edimden
bagimsiz borg iliskisinden kaynaklanan yu-
kamluluk, sadakat borcunun ihlali, haksiz
fiil ve s6zlesmesel sorumluluk oldugu gibi
farkli gorusler bulunmaktadir. Sorumlulu-
gun esasinin belirlenmesi, hangi htukumlerin
uygulanacaginin tespiti agisindan énem arz
etmektedir.

3. TTK m. 202/2'de Ongériilen Du-
rumlara Aykirilik

Structural decisions, mergers, demergers,
spin-offs, type changes, etc. are listed in the
TCC as illustrative rather than exhaustive. In
this way, it is aimed to include important de-
cisions that may lead to structural changes
in the scope of application of the provision.
Regarding structural changes such as merg-
ers, spin-offs and conversion of type, the
provisions to be applied in case of breach
of law are regulated under Articles 191-193
of the TCC. There is no priority-subsidiary
relationship between these provisions and
the provisions stipulated for the community
of partnerships. The provisions under Art.
202/2 of the TCC do not overlap with these
provisions; however, shareholders are grant-
ed more comprehensive application rightsin
the event that these decisions are taken with-
in the group. In the doctrine, it is accepted
that these provisions may be applied togeth-
er to the extent appropriate to the structure of
the group of companies*.

In each concrete case, the consequences
of the decision on the subsidiary company

TTK'de sayilmis olan yapisal kararlar alin-
masi, birlesme, bolunme, tur degistirme gibi
islemler tahdidi olmayip ¢rnekleme olarak
sayilmistir. Bu sayede yapisal degisiklige
yol acabilecek dnemli nitelikteki kararlarin
hukmuan uygulama alanina dahil edilmesi
amaclanmaktadir. Kanunda birlesme, bo-
lanme, tar degistirme gibi yapisal nitelikte
degisikliklere iliskin olarak kanunda TTK'nin
191-193. maddeleri arasinda hukuka ay-
kinlik durumunda uygulanacak huakuamler
dazenlenmistir. Bu hakumler ile ortakliklar
toplulugunda 6ngoéralen hukamler arasinda
bir dncelik sonralik iliskisi bulunmamaktadir.
TTK m. 202/2'de yer alan duzenlemeler bu
hukamler ile cakismamakta ancak topluluk
icerisinde bu kararlarin alinmasi durumun-
da pay sahiplerine daha kapsamli bagvuru
haklari taninmaktadir. Doktrinde ortakliklar
toplulugunun yapisina uygun dustagu olcu-
de bu hukumlere birlikte bagvurulabilecegi
kabul edilmektedir.

Her somut olay bakimindan kararin bagli sir-
kette meydana getirecedi sonuclar degerlen-
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should be evaluated and it should be de-
cided whether the decision falls within the
scope of Art. 202/2 TCC. The decision must
be taken as a result of the actual exercise of
control by the controlling company. If the
decision giving rise to liability is a general
assembly resolution, the controlling compa-
ny must be able to influence the will of the
general assembly by exercising its control.
This is possible by holding the majority of
the voting rights in the subsidiary company,
obtaining the majority votes through voting
agreements, and creating a position in the
general assembly of the subsidiary company
inwhich it can exercise its controlin any way.

The decision should not have a justifiable
reason that is clearly understandable for the
subsidiary company. According to an opin-
ion in the doctrine, the concept of just cause
here is not used in a technical sense, and
what is meant here is that it is understood
that the transaction will cause damage for
the subsidiary company and that it is not
obligatory for the group to carry out such a
transaction®. According to another opinion,
the concept of just cause is not only relat-
ed to the interests of the company; it is also
obligatory to consider the interests of the
objecting shareholders. Since the interests
envisaged to be compensated in the provi-
sion are the interests of the shareholders of
the subsidiary company, it is not possible to
make an assessment only with respect to the
subsidiary company?®’.

In order for the liability arising from Article
202/2 of the TCC to arise, the controlling
company must have caused the general as-

dirilmeli ve TTKm. 202/2'nin kapsamina girip
girmeyecegine karar verilmelidir. Kararin ha-
kim sirketin hakimiyetini fiilen kullanmasi ne-
ticesinde alinmasi gerekmektedir. Eger s6z
konusu sorumluluk doguran karar bir genel
kurul kararysa, hakim sirketin hakimiyetini
kullanmak suretiyle genel kuruldaki iradeye
etki edebiliyor olmasi gerekmektedir. Bu ise
bagli sirketteki oy haklarinin cogunluguna
sahip olmak, oy sozlesmeler ile cogunluk
oylarini elde etmek ve herhangi bir sekilde
bagli sirket genel kurulunda hakimiyetini
kullanabilecegi bir pozisyon olusturulmasi
ile mumkundar.

Kararin bagli sirket bakimindan acikc¢a anla-
silabilen hakli bir sebebinin olmamasi gerek-
mektedir. Doktrinde 6ne surulen bir goéruse
gore, buradaki hakli sebep kavrami teknik
anlamda kullanilmamis olup bununla kas-
tedilen islemin bagli sirket acisindan zarar
doguracaginin anlasilmasi ve topluluk baki-
mindan béyle birislemin yapilmasinin zorun-
lu olmamasidir®. Baska bir géruse gore, hakl
sebep kavrami sadece sirketin menfaatiile il-
gili degildir, itirazda bulunan pay sahiplerinin
menfaatlerinin bulunup bulunmadiginin goé-
zetilmesi de zorunlu kilinmaktadir. Hukimde
telafi edilmesi ongorulen menfaatler bagli sir-
ket pay sahiplerinin menfaatleri olmakla sa-
dece bagli sirket bakamindan degerlendirme
yapilmasi mumkun degildir®'.

TTK m. 202/2'den kaynaklanan sorumlulu-
gun dogmasi i¢in hakim sirket, bagli sirket
acisindan acikca anlasilabilir, hakli bir se-
bebi olmayan bagli sirket genel kurul kara-
rinin alinmasina sebebiyet vermis olmalidir.
Kanunda acik¢a belirtilmese de s6z konusu
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sembly resolution of the subsidiary company
to be adopted without a justifiable reason,
which is clearly understandable for the sub-
sidiary company. Although it is not explicitly
stated in the law, the decision in question
must serve the interests of the community.
Otherwise, this situation means a clearly
unlawful exercise of dominance and may
be annulled on the basis of the principle of
good faith.

Inthe doctrine, it is stated that the general as-
sembly resolution of the subsidiary company,
which does not have a clearly understand-
able and justifiable reason for the subsidiary
company, shall not necessarily cause a loss
for the subsidiary company. Accordingly, the
fact that the resolution does not benefit the
subsidiary company and does not serve its
interests is also deemed sufficient for the lia-
bility to arise. Finally, there must be a causal
link between the decision taken in the gen-
eral assembly of the subsidiary company by
the dominant company through the exercise
of itsdominance and the damage suffered by
the shareholder of the subsidiary company.

4. Claim Rights and Scope Pursu-
ant to Article 202/2 of the TCC

Article 202/2 of the TCC stipulates that the
controlling company shall be liable to the
shareholders of the subsidiary company in
the event that the controlling company exer-
cises its control by taking structural decisions
without a clearly understandable justifiable
reason. In this case, the shareholders of the
subsidiary company may demand from the
controlling company the indemnification of
the damage incurred as a result of the deci-
sion or the purchase of the shares.

Pursuant to Article 202/2 of the TCC, in the
event that the controlling company exercises
its dominance unlawfully, the shareholders
of the subsidiary company may file a lawsuit
for damages against the controlling compa-
ny or request the purchase of their shares by
the controlling company. The purpose of this
provision is to compensate the sharehold-
ers of the subsidiary company rather than
the subsidiary company. The possibility of
a general assembly resolution, which does
not have a clearly understandable justifiable
reason for the subsidiary company, causing
a direct damage to the shareholder of the
subsidiary company is limited. In terms of in-
direct damages, the fact that the reference to
the liability of the board of directors of a joint
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kararin topluluk menfaatine hizmet etmesi
aranmaktadir. Aksi takdirde bu durum haki-
miyetin acik¢ca hukuka aykiri kullanilmasi an-
lamina gelmekle durustluk kurali temelinde
iptal edilebilecektir.

Doktrinde bagli sirket acisindan acik¢a anla-
silabilir, hakli bir sebebi olmayan bagli sirket
genel kurul kararinin bagli sirket acisindan
muhakkak bir zarara sebebiyet vermis olma-
s1 gerekmeyecegi ifade edilmektedir. Buna
gore, alinan kararin bagli sirket bakimindan
bir yararinin bulunmamasi ve menfaatlerine
hizmet etmemesi de sorumlulugun dogumu
acisindan yeterli kabul edilmektedir. Son
olarak; hakim sirketin hakimiyetini kullan-
masi suretiyle bagli sirket genel kurulunda
alinan karar ile bagl sirket pay sahibinin
ugramis oldugu zarar arasinda illiyet bagi
bulunmalidir.

4.202/2 Uyarinca S6z Konusu
Olacak Talep Haklari ve Kapsami

TTKm. 202/2'de hakim sirketin, hakimiyetini
acikca anlasilabilir hakli bir sebebi bulun-
mayan yapisal kararlar almak suretiyle kul-
lanmasi durumunda bagli sirket pay sahip-
lerine karsl sorumlu olacagi duzenlenmisgtir.
Bu durumda bagli sirket pay sahipleri hakim
sirketten kararin neticesinde meydana gelen
zararin tazminini ya da paylarin satin alinma-
sini talep edebileceklerdir.

TTKm. 202/2 uyarinca hakim sirketin hakimi-
yetini hukuka aykiri kullanmasi durumunda
bagli sirket pay sahiplerine, zararin gideril-
mesi i¢in hakim sirkete karsi tazminat davasi
agma veya paylarinin hakim sirket tarafindan
satin alinmasini talep etme imkani taninmig-
tir. Bu hukam ile amaglanan, bagli sirketten
ziyade bagli sirket pay sahibinin zararlarinin
giderilmesidir. Genel kurulda alinmis ve bag-
li sirket bakimindan acikca anlasilabilir hakli
sebebi olmayan bir genel kurul kararinin bag-
lisirket pay sahibi agisindan dogrudan bir za-
rara sebebiyet vermesi ihtimali sinirlidir. Do-
layli zararlar bakimindan ise, TTKm. 202/1'de
anonim ortaklik yonetim kurulunun sorumlu-
luguna iliskin yapilan atfin TTK m. 202/2'de
yapilmamis olmasi, bu hukumler uyarinca
dolayli zararin talep edilip edilemeyecegi
meselesini gundeme getirmektedir. Organ-
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stock company in Art. 202/1 TCC is not made
in Art. 202/2 TCC raises the issue of wheth-
er indirect damages can be claimed under
these provisions. If the view of organization-
al liability is accepted, this will not constitute
an obstacle for the compensation of indirect
damages. The danger of damage is sufficient
for the shareholder to bring this claim, but the
damage must have occurred in order for the
court to award compensation.

Another right that may be asserted based
on Article 202/2 of the TCC is the purchase
of the shares by the controlling company at
the stock exchange or real value or at a val-
ue to be determined by a generally accepted
method. What needs to be proved here is not
that the decision may cause a possible dam-
age, but that the decision has damaged the
rights and interests of the shareholders to an
unbearable extent. In order to assert these
claims, the shareholder of the subsidiary
must vote against the resolution at the gener-
al assembly meeting where the resolution is
adopted and have his/ her opposition record-
ed in the minutes of the meeting or object to
the board of directors’ resolution in writing.

In the event that the lawsuit stipulated under
Article 202/2 of the TCC is filed, the court
orders the controlling company to deposit
as collateral an amount of money that cov-
ers the potential damages and the purchase
value of the shares. Unless the collateral is
deposited, no action may be taken regarding
the general assembly resolution or the board
of directors’ resolution. The court will rule on
the collateral ex officio and no demand is re-
quired. In case the lawsuit is filed in bad faith,
the controlling company may also demand
the deposit of collateral.
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sal sorumluluk gérusunun kabult halinde bu
durum dolayli zararin tazmini agisindan bir
engel olusturmayacaktir. Pay sahibinin bu
tazminat talebini yoneltebilmesi acisindan
zarar tehlikesi yeterlidir ancak mahkemenin
tazminata hukmedebilmesi icin zararin ger-
ceklesmis olmasi gerekmektedir.

TTK m. 202/2'ye dayali ileri surulebilecek
olan haklardan bir digeri de, borsa veya
gercek degerinden veya genel kabul goren
bir yontemle belirlenecek bir degerle payla-
rinin hakim sirket tarafindan satin alinmasi-
dir. Burada ispat edilecek olan sey, kararin
muhtemel bir zarara sebebiyet verebilecedi
degil, karar sebebiyle pay sahiplerinin hak
ve menfaatlerini ¢cekilmez kilacak derecede
zedeledigidir. Bu taleplerin 6ne surulebilme-
si acisindan bagli ortaklik ortaginin, kararin
alindigi genel kurulda ret oyu vererek muha-
lefetini toplanti tutanagina gecirtmesi veya
yonetim kurulu kararina yazili olarak itiraz
etmesi gerekmektedir.

TTK m. 202/2'de 6ngorulen davanin acilma-
si durumunda mahkeme, hakim sirket tara-
findan muhtemel zararlar ve paylarin satin
alma degerini karsilayan tutarda paranin te-
minat olarak yatirilmasina karar vermektedir.
Teminat yatinlmadikca genel kurul kararina
veya yonetim kurulu kararina iliskin higbir
islem yapilamaz. Teminata mahkeme re'sen
hukmedecek olup talep gerekmemektedir.
Davanin koétu niyetle acilmasi durumunda
hakim sirket de teminat yatirilmasini talep
edebilecektir.

SIRKETLER TOPLULUGUNDA HAKIMIYETIN HUKUKA AYKIRI

IV. RESOLUTION

It is accepted that the controlling company
may exercise control over the subsidiary
company through the use of the control in-
struments stipulated in the TCC. The exercise
of dominance does not necessarily consti-
tute a violation of law. In the regime envis-
aged under the TCC regarding the group
of companies, the exercise of dominance
through certain instruments such as equal-
ization is permitted, but certain limitations
are stipulated in order to prevent unlawful
exercise of dominance. As a result, if the loss
resulting from the direction and instruction is
not made up for and the subsidiary company
suffers harm as a result of making structural
decisions within the subsidiary company, the
controlling company and the members of the
controlling company’s board of directors will
be held accountable for the unlawful exer-
cise of control.
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KULLANILMASI DURUMUNDA TAZMiNAT DAVASI

IV. SONUC

TTK'de 6ngorulen hakimiyet araclarinin kul-
lanilmasi suretiyle hakim sirketin, bagli sirket
Uzerinde hakimiyet kurabilecegi kabul edil-
migtir. Hakimiyetin kullanilmasi her durumda
hukuka aykirilik teskil etmez. TTK'de sirketler
toplulugunaiiliskin 6ngoérulen rejimde, denk-
lestirme gibi birtakim vasitalarla hakimiyetin
kullanilabilmesine musaade edilmis ancak
hukuka aykir kullaniminin éntne gegilmesi
icin bazi sinirlamalar 6ngoérulmastur. Buna
gore yonlendirme ve talimattan dogan kay-
bin denklestirilmemesi durumunda ve bagli
sirkette yapisal kararlar alinmasi suretiyle
bagli sirketin zarara ugratilmasi durumunda,
hakim sirket ve hakim sirket yonetim kurulu
uyelerinin hakimiyetin hukuka aykiri kullanil-
masindan dolayi sorumlulugu dogacaktir.
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